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STATE v. RYAN. 



ing that the prisoner had been found 
guilty without due process of law and 
in violation of the fourteenth Amend- 
ment of the Constitution of the United 
States, and by ordering his discharge, 
prevented an extremely interesting 
question of constitutional law, as it 
affects the right of personal liberty, 
from coming before the United States 
Court for decision. The Wisconsin 
statute is certainly somewhat obscure. 
The learned Court seems to be in great 
doulrt as to the nature of the Act, and 
gravely inform us that "if it be re- 
garded as penal, then its validity 
would seem to turn upon widely dif- 
ferent considerations than if it were 
paternal ; and if it is to be regarded 
as paternal, then its validity would 
seem to turn upon widely different 
considerations than if it were penal." 
To become gloriously drunk in strict 
privacy has, heretofore, been regarded 
as one of the natural rights of the 
citizen, which is beyond the public 
control ; while intoxication which leads 
to breach of the peace or infringement 
of the rights of others may place its 
victim within the power of the law. 
And commitment to an inebriate asy- 
lum has been held to infringe the 
right of personal liberty where it has 
been done upon ex parte affidavits, 
and without affording a chance to be 
heard and a proper examination be- 



fore a judge or officer and a jury ; In 
re Adrian Janes, 30 How. Pr. R. 446. 
The act in question would seem to 
refer not to private drunkenness. It 
provides that a person charged with 
habitual or common drunkenness 
shall be tried. An habitual or com- 
mon drunkard is known to be such to 
the community. It further provides 
for a trial before a Judge of a Court of 
Record, and the mode of trial is defined 
to be the same as that before a justice 
of the peace ; and, from the statement, 
in the opinion of the Court of what 
was upon the record,, the trial would 
seem to have been before a jury. The 
question, therefore, would seem to be 
whether the State has the right, -under 
its police power, either to punish or 
commit for reformation, a person who 
has been, after full investigation, 
found to be a common drunkard. It 
has been decided that a State may, in 
the fair exercise of its police power, 
make it an offence for a citizen to 
manufacture liquor for his own use, 
if the public by their Legislature say 
that such conduct is prejudicial to the 
good morals of the community : 
Mugler v. Kansas, supra. There are 
very good reasons for holding that 
the example of drunkenness may also 
be very injurious to the public 
morals. Wm. H. Bcbnett. 

Philadelphia. 



Court of Appeals of Maryland. 

HUNCKEL v. VONEIFF. 

A witness is privileged to cast a grossly slanderous reflection upon a party 
to the controversy, in response to a question asked during the examination of 
the witness, and which might have been answered without makingsuch reflec- 
tion. An action for slander or libel will not lie for such answer. 

Appeal by plaintiff's, from a judgment of the Superior Court 
of Baltimore County, sustaining a demurrer to the narr. in an 
action of libel. 
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Mr. William S. Bryan, Jr., with Messrs. Isidor Rayner and 
George R. Gaither, Jr., for appellants. 
Mr. Edwin Higgins, for appellees. 

Miller, J. (June 13, 1888.) This is an action of libel or 
slander against a witness in an equity cause, whose testi- 
mony was written down by the examiner, returned to the 
Court, and read at the hearing before the Judge. The alleged 
libellous or slanderous statements are contained in the tes- 
timony thus taken. There was a demurrer to each of the 
two counts in the declaration, which the Court sustained and 
thereupon gave judgmeut for the defendants. From that 
judgment this appeal is taken. 

In the able arguments of counsel the whole field of the law 
on the question of privilege has been explored, and we believe 
all the decisions, as well as the opinions and dicta of eminent 
Judges, have been cited and pressed upon our attention. It 
would be a tedious task to review them in detail, and a hope- 
less one to attempt to reconcile them. The question is a new 
one in this State. No precedent for such an action has been 
found in our reports or judicial records, and we believe this is 
the first attempt to bring one since a Court of Justice was 
first established in the Colony of Maryland, a period of more 
than two centuries. This fact, while it may not be conclu- 
sive against the right to maintain the action, certainly leaves 
us free to follow and adopt those authorities which state the 
law in accordance with what, in our judgment, the adminis- 
tration of justice and a sound public policy demand. 

The case now before us is not that of an advocate but of a 
witness, and in our opinion it is of the greatest importance to 
the administration of justice that witnesses should go upon 
the stand with their minds absolutely free from apprehension 
that they may subject themselves to an action of slander for 
what they may say while giving their testimony. Mr. Town- 
shend, in his book on Slander and Libel, well says : " The 
due administration of justice requires that a witness should 
speak according to his belief, the truth, the whole truth, and 
nothing but the truth, without regard to the consequences ; and 
he should be encouraged to do this by the consciousness, that 
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except for any wilfully false statement (which is perjury), no 
matter that his testimony may in fact be untrue, or that loss 
to another ensues by reason of his testimony, no action for slan- 
der can be maintained against him. It is not simply a matter 
between individuals ; it concerns the administration of justice. 
The witness speaks in the hearing and under the control of the 
Court ; is compelled to speak, with no right to decide what 
is immaterial ; and he should not be subject to the possibility 
of an action for his words :" Townshend, Slander & L. § 223. 

But there is more substantial authority for the absolute 
character of the privilege. In the standard work of Starkie 
on Slander, it is laid down as the result of the English decis- 
ions, that " witnesses, like jurors, appear in court in obedi- 
ence to the authority of the law, and therefore may be con- 
sidered, as well as jurors, to be acting in the discharge of a 
public duty ; and though convenience requires that they 
should be liable to a prosecution for perjury committed in the 
course of their evidence, or for conspiracy, in case of a combi- 
nation of two or more to give false evidence, they are not 
responsible in a civil action for any reflections thrown out in 
delivering their testimony :" 1 Starkie, Slander, 242. 

This statement of the law has been frequently quoted with 
approval by the English Courts, and in some instances by 
Courts and text-writers in this country : Terry v. JFelloivs, 21 
La. Ann. 875 (1869> 

In support of the absolute character of the privilege, a long 
list of English decisions, ancient and modern, has been cited. 
Without referring to the earlier ones, we mention some of 
those decided in more recent times, which have special refer- 
ence to the case of parties and witnesses : Bevis v. Smith, 86 
Eng. C. Law, 126 (1856) ; Henderson v. Broomhead, 4 Hurlst. 
& ST. 568 (1859) ; Kennedy v. Hilliard, 10 Irish C. L. 195 
(1860) ; Dawkins v. Bokeby, 4 Fost. & F. 806 (1866) ; Dawkins 
v. Bokeby, L. R. 18 Q. B. 255 (1873); s. c. on appeal in the 
House of Lords, L. R. 7 H. L. Eng. & Irish App. 744 (1875). 

In these cases Willes, Coleridge, C. J., Cockburn, C. J., 
Blackburn, Kelly, C. B., Cresswell, Lord Cairns, and other 
eminent jurists, have again and again expressed the opinion 
that the privilege of a witness should be absolute, have 
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pointed out the great benefit of such privilege to the admin- 
istration of justice, and have deprecated in strong terms the 
evil consequences they thought would ensue if witnesses were 
placed under any intimidation, or the fear of being involved 
in litigation by reason of what they might say when under 
examination. In Dawkins v. Rokeby, the J udges were called in, 
and gave unanimously an answer to the question put to them 
by the House of Lords, in which they say : " A long series 
of decisions has settled that no action will lie against a wit- 
ness for what he says or writes in giving evidence before a 
Court of Justice. This does not proceed on the ground that 
the occasion rebuts the prima facie presumption that words 
disparaging to another are maliciously spoken or written. If 
that were all, evidence of express malice would remove this 
ground. But the principle, we apprehend, is that public 
policy requires that witnesses should give their testimony 
free from any fear of being harassed by an action, on an alle- 
gation, whether true or false, that they acted from malice. 
The authorities as regards witnesses in the ordinary Courts 
of Justice are numerous and uuiform." 

After this decision, the case of Seaman v. Netherclift arose, 
which was tried before C. J. Coleridge, at nisi prius, and 
afterwards decided by him and Brett, J., in L. R. 1 C. P. 
Div. 540 ; and subsequently by the Court of Appeals in L. E. 
2 C. P. Div. 53 (1876). The Judges who heard the case on 
appeal, were Cockburn, C. J., Bramwell, A. J., and Amphlett, 
A. J., and they disposed of it at once. Cockburn, C. J., said : 
" If there is anything as to which the authority is overwhelm- 
ing, it is that a witness is privileged to the extent of what he 
says in course of his examination. Neither is that privilege 
aft'ected by the relevancy or irrelevancy of what he says ; for 
then he would be obliged to judge of what is relevant or 
irrelevant, and questions might be, and are, constantly asked 
which are not strictly relevant to the issue. But that, beyond 
all question, this unqualified privilege extends to a witness, 
is established by a long series of cases, the last of which is 
Dawkins v. Rokeby, after which to contend to the contrary is 
hopeless. It was there expressly decided that the evidence 
of a witness, with reference to the inquiry" (the inquiry 



710 HUNCKEL v. VONEIFF. 

referred to being a military court of inquiry instituted to in- 
vestigate the conduct of an officer) " is privileged, notwith- 
standing it may be malicious ; and to ask us to decide to the 
contrary is to ask what is beyond our power. But I agree 
that if in this case, beyond being spoken maliciously, the 
words had not been spoken in the character of a witness, or 
not while he was giving evidence in the case, the result might 
have been different. For I am very far from desiring to be 
considered as laying down as law, that what a witness states 
altogether out of the character and sphere of a witness, or 
what he may say dehors the matter in hand, is necessarily 
protected. I quite agree that what he says before he enters 
or after he has left the witness-box is not privileged, which 
was the question in the case (Trottman v. Dunn, 4 Camp. 211) 
before Lord Ellenborough. Or if a man when in the wit- 
ness-box were to take advantage of his position to utter some- 
thing having no reference to the cause or matter of inquiry 
in order to assail the character of another, as if he were asked, 
' Were you at York on a certain day V and he were to an- 
swer, ' Yes, and A. B. picked my pocket there ;' it certainly 
might well be said in such a case that the statement was alto- 
gether dehors the character of witness, and hot within the 
privilege." 

So, in speaking upon the same subject, Bramwell, A. J., 
says : " Suppose while the witness is in the box, a man were 
to come in at the door, and the witness were to exclaim, 
' That man picked my pocket ;' I can hardly think that 
would be privileged. I can scarcely think a witness would 
be protected for anything he may say in the witness-box, wan- 
tonly and without reference to the inquiry. I do not say he 
would not be protected. It might be held that it was better 
that everything that a witness said, as a witness, should be 
protected, than that witnesses should be under the impression 
that what they said in the witness-box might subject them 
to an action. I certainly should pause before I affirmed so 
extreme a proposition, but without affirming that, I think 
the words ' having reference to the inquiry' ought to have a 
very wide and comprehensive application, and ought not to 
be limited to statements for which, if not true, a witness 
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might be indicted for perjury, or the exclusion of which by 
the Judge would give ground for a new trial ; but ought to 
extend to that which a witness might naturally and reasona- 
bly say when giving evidence with reference to the inquiry as 
to which he had been called as a witness." 

Amphlett, A. J., on the same subject, says: "How it 
would have been if this statement had been volunteered by 
the defendant, without it being necessary or in any way aris- 
ing from questions he had been asked, we need not express 
any opinion. In such a case it may be that the words would 
not have been spoken in his office of a witness. I must by 
no means be taken as expressing an opinion that in such a 
case the witness would not be protected. I can see many rea- 
sons why a witness should be absolutely protected from any- 
thing he said in the witness-box. If he did voluntarily make 
a scandalous attack while giving evidence he would be guilty 
of a gross contempt of Court, and might be committed to 
prison by the presiding Judge ; or if he were before an infe- 
rior tribunal, and he persevered in his scandalous statements, 
he might be liable to an indictment for obstructing the course 
of justice." 

Much also was said as to the privilege of a witness in the 
still more recent case of Munster v. Lamb, in the Court of Ap- 
peals, L. R. 11 Q. B. Div. 588 (1883) ; 23 American Law 
Register, 12 ; and we feel ourselves at liberty to adopt, if 
we choose, what was said in that case on that subject. The 
Judges, Brett and Fry, there again affirm the absolute char- 
acter of this privilege in the broadest terms. " "Why," says 
Fry, L. J., " should a witness be able to avail himself of his 
position in the box and to make without fear of civil conse- 
quences a false statement, which in many cases is perjured, 
and which is malicious and affects the character of another ? 
The rule of law exists, not because the conduct of those per- 
sons ought not of itself to be actionable, but because if their 
conduct was actionable, actions would be brought against 
Judges and witnesses in cases in which they had not spoken 
with malice, in which they had not spoken with falsehood. 
It is not a desire to prevent actions from being brought in 
cases where they ought to be maintained that has led to the 
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adoption of the present rule of law ; but it is the fear that if 
the rule were otherwise, numerous actions would be brought 
against persons who were merely discharging their duty. It 
must always be borne in mind that it is not intended to pro- 
tect malicious and untruthful persons, but that it is intended 
to protect persons acting bona fide, who under a different rule 
would be liable, not perhaps to verdicts and judgments against 
them, but to the vexation of defending actions ;" and he 
refers to the fact that Courts of Justice have control over all 
proceedings before them, and have ample powers to check im- 
proper conduct on the part of witnesses as well as solicitors 
and counsel. 

Such are the English decisions. As to authority on the 
same subject in this country we have already referred to 
what has been said by Mr. Townshend, in his book on 
Slander and Libel, and we have the authority of Judge 
Cooley to the effect that " among the cases which are so abso- 
lutely privileged on reasons of public policy that no inquiry 
into motives is permitted in an action for slander or libel, is 
that of a witness giving evidence in the course of judicial 
proceedings. It is familiar law that no action will lie 
against him at the suit of a party aggrieved by his false tes- 
timony, even though malice be charged ;" and for this a num- 
ber of authorities from different States are cited : Cooley, 
Const. Lim. 545. 

Again : Mr. Wait seems to adopt the English cases as lay- 
ing down the true rule : 7 Wait, Act. & Def. 438. 

A different view as to the extent of this privilege has been 
taken by the Courts of many of the States, and it may be 
conceded that the weight of authority in this country is in 
favor of a much greater restriction upon the privilege than 
is sanctioned by the English decisions. But we are not con- 
trolled by any decision of our own Courts, and are at liberty 
to settle the law for this State according to our best judg- 
ment. After a most careful consideration of the subject, we 
are convinced that the privilege of a witness should be as 
absolute as it has been decided to be by the English authori- 
ties we have cited, and we accordingly adopt the law on this 
subject as they have laid it down. 
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It remains to apply this law to the case before us. The 
declaration does not state definitely what the controversy or 
matter of inquiry in the equity case of Manning v. Voneiff 
actually was. Enough is stated, however, to warrant the 
inference that the female plaintiff was a party to that suit, 
or was preferring a claim in some capacity to the estate, or 
some part of it, of a Mr. Plitt, deceased, and that the witness 
or her husband was resisting that claim. The defendant was 
examined as a witness in that case, and so far as her testi- 
mony is set out in the declaration, it appears she was first 
asked if she remembered quite distinctly the day on which 
her husband told her he was copying certain deeds at Mr. 
Plitt's request. To this she replied that the saw her husband 
copying some papers ; that he had a file of papers, copying 
them, and she being inquisitive asked him what he was writ- 
ing, and he said he was copying some deeds Mr. Plitt asked 
him to copy. She was then asked, " "Was that the same day 
on which the magistrate came to see Mr. Plitt ?" To this 
she replied, " No, I don't think so." She was then asked, 
"Well, how many days about intervened?" To this she 
replied, " Not knowing that a mistress or woman of Mr. 
Plitt's would step in to claim the lawful wife's property, I 
did not keep an account of the date that way ; if I would 
have, I would have noticed the date and all those little par- 
ticular incidents to save Mrs. Plitt from much heartache and 
trouble and cause of her death." This is the libel or slander 
complained of. Now it is true she could have answered the 
question by simply saying she " did not remember." It is 
also true that the imputation thus cast upon the plaintiff was 
grossly slanderous. She may have made it from malice, know- 
ing at the same time that it was false, and from the averments 
of the declaration which the demurrer admits we must so take 
it. Still it was the excuse she chose to give as to not remem- 
bering the date about which she had been pressed by this 
and two previous questions. It is, as we consider it, nothing 
more than a reflection cast upon a party to the controversy in 
answer to a question which could have been answered with- 
out makiug such reflection. The answer might have been 
expunged from the record and the witness punished for mak- 
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ing it, but it is quite impossible to say that she did not make 
it in her character as witness, or that it is at all like the ex- 
amples put by the Judges in Seaman v. Netherclift, as being 

outside of the privilege. 

Judgment affirmed. 

Robinson, J. (dissenting). The absolute and unqualified 
privilege of a witness as laid down in this case, is, in my 
opinion, a departure from the well-settled law on the subject. 
I agree that a witness is absolutely protected as to everything 
said by him, having relation or reference to the subject-mat- 
ter of inquiry before the Court. But if he takes advantage 
of his position as a witness to assail wantonly the character 
of another and to utter maliciously what he knows to be 
false, in regard to a matter that has no relation or reference 
to the matter of inquiry, he is, in my opinion, both on prin- 
ciple and authority, liable in an action of slander. I must, 
therefore, enter my dissent to the judgment in this case. 

Bryan, J., also dissents. 



The question decided by the above 
case, and to be discussed in this note, 
may be stated thus : Is a witness ab- 
solutely protected from suit for slan- 
derous charges made by him in the 
witness-box, or does his privilege ex- 
tend only to those statements which 
are pertinent to the proceeding in 
which he is testifying ? 

All authorities and writers agree in 
giving to a witness a certain privilege 
in his character as witness ; and the 
grounds on which this privilege rests 
are most reasonable and satisfactory. 
We need not repeat here what is said 
on this point in the case above nor in 
the various text-books and decisions. 
All unite in the doctrine that public 
policy and the due administration of 
justice require that witnesses in ju- 
dicial proceedings should be free to 
speak out in regard to the matters in 
controversy, without fear of being in 
any way liable to suit for slander. 
All agree, too, that no matter how 



false and no matter how malicious 
such statements of a witness may be, 
he is nevertheless protected by his 
privilege. It is only in regard to the 
question of relevancy that the decis- 
ions are not harmonious. 

From the cases quoted in the opin- 
ion above, it is obvious that the En- 
glish judges have laid down the rule 
that a witness is absolutely privi- 
leged in what he says in the course of 
his examination. "Neither is that 
privilege affected by the relevancy of 
what he says," are the words of Lord 
Cockburn in Seaman v. Netherclift, 2 
C. P. D. 53 (1876), and the expres- 
sions of the other Judges in the case 
are to the same effect. The instances 
put by Lords Cockbubn and Beam- 
well, in which the witness might be 
liable, are not understood to mean 
that relevancy is material, but are 
given as examples of words spoken 
outside of the character of witness. 

It is, however, to be remarked that 
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the English Courts have never been 
called upon to decide a case in which 
the words complained of were not 
pertinent to the cause in which they 
were spoken. In Seaman v. Nether- 
clifl, from which the principal case 
makes full quotations, " the state- 
ments complained of were strictly 
pertinent to the matter in issue." 
The possibility of a different opinion, 
as to the effect of irrelevant testi- 
mony, is suggested by Lord Beam- 
well ; the counsel for the defendant 
"said he was prepared to maintain 
that as long as a witness spoke as a 
witness in the witness-box, he was 
protected, whether the matter had 
reference to the inquiry or not. I am 
reluctant to affirm so extreme a pro- 
position. * * * I can scarcely think 
a witness would be protected in any- 
thing he might say in the witness- 
box, wantonly and without reference 
to the inquiry;" and the Judge re- 
marks that the words " having refer- 
ence to the inquiry" ought to have a 
very wide and comprehensive appli- 
cation, and ought to extend to what a 
witness might naturally and reason- 
ably say when giving evidence. But, 
notwithstanding these qualifying ob- 
servations, there is no reason for 
doubting that the judgment of the 
Court means that the privilege of a 
witness is absolute and that relevancy 
or irrelevancy is not to be considered. 
Henderson v. Broomhead, 4 H. & N. 
569 (1859), is another case in which 
the liability of witnesses has been 
discussed. There an action was 
brought against a person who had 
made a scandalous, false, and mali- 
cious affidavit, in a cause pending in 
Court, for the purpose of defaming a 
person not a party to the cause. In 
the judgment in favor of the defend- 
ant, it is stated very broadly that 
"no action will lie for words spoken 
or written in the course of any judi- 
Vol. XXXVI 91 



cial proceeding. By universal assent 
it appears that in this county no such 
action lies." In this case, however, 
as in Seaman v. NetAerclif't, the words 
were capable of being held relevant. 
" I can easily see how they might be 
relevant," says Erle, J. ; so that the 
judgment of the Court was not pro- 
nounced upon the legal effect of irrele- 
vant testimony. 

As stated in the principal case, the 
question was also considered in Daw- 
kins v. Lord. Rokeby, L. R. 8 Q. B. 255 
(1873). The defendant was sued for 
slander uttered by him while a wit- 
ness before a military Court, and it 
was in effect held that as the defama- 
tory words had been spoken by the 
defendant while a witness before a 
military Court, and had reference to 
the subject-matter before that Court, 
they were privileged, and whether 
they were spoken falsely and mali- 
ciously were questions altogether im- 
material. Kelly, C. B., in giving 
judgment for the defendant, said: 
"No action lies against a party or 
witnesses for anything said or done, 
though falsely or maliciously and 
without any reasonable or probable 
cause, in the ordinary course of any 
proceeding in a Court of justice;" 
and the observation of Lord Mans- 
field is quoted, that "neither party, 
witnesses, counsel, jury, nor judge 
can be put to answer civilly or crimi- 
nally for words spoken in office." On 
appeal to the House of Lords (L. R. 
7 H. L. 744 (1875), this judgment 
was affirmed, and, as quoted in the 
principal case, it was said that "a 
long series of decisions has settled 
that no action will lie against a wit- 
ness for what he says or writes in 
giving evidence before a Court of 
justice." 

The latest English case upon the 
subject is Munster v. Lamb, 11 Q. B. 
Div. 588 (1883), 23 American Law 
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Register, 12. The action was against 
a solicitor for slanderous words spoken 
while acting as an advocate. In ren- 
dering judgment, Brett, M. R., took 
occasion to discuss the liability of 
witnesses for slander, and his obser- 
vations are as follows : " With regard 
to witnesses the general conclusion is, 
that all witnesses speaking with ref- 
erence to the matter which is before 
the Court, whether what they say is 
relevant or irrelevant, whether what 
they say is malicious or not, are ex- 
empt from liability to any action in 
respect of what they state. It was at 
one time suggested that although wit- 
nesses could not be held liable to an 
action upon the case for defamation, 
nevertheless they might be held 
liable in another and different form of 
action on the case, namely, an action 
analogous to an action for malicious 
prosecution, in which it would be al- 
leged that the statement complained 
of was false, to the knowledge of the 
witness, and was made maliciously 
and without probable cause ;" but 
such an action cannot, according to 
the authorities, be maintained. 

We now come to the case of Ken- 
nedy v. Hilliard, 10 Ir. C. L. Rep. 195 
(1860), in which is to be found the 
most careful examination of the ques- 
tion that has come from the Courts of 
the British empire. The action was 
for libel, for false swearing in a judi- 
cial trial. In the course of a long 
opinion, and after a review of the 
English cases and a statement of the 
reasons on which they are based, 
Pioot, C. B., says : " In my judgment, 
the immunity of a party from an action 
for defamation for what is said or 
written or sworn by him on his own 
behalf in a judicial proceeding, at- 
taches whether what he states be or 
be not material. The reason of the 
rule of law which protects him ap- 
plies to his statement on his own 



behalf, wholly irrespective of their 
immateriality. The difficulty is often 
great, to one skilled in the law, of 
determining upon the questions of the 
irrelevancy or immateriality of state- 
ments or of evidence. If a witness 
shall be bound to determine first what 
are the exact questions at issue in the 
cause, and next what is the exact line 
at which statements or evidence shall 
be material, and to determine this at 
the peril of an action for defamation 
if he be wrong, if his word be de- 
famatory, the protection which the 
law professes to give him would be 
nearly nugatory. That purpose is to 
give him the courage to resort as a 
party to the legal tribunals for justice 
or as a witness to give his evidence 
before those tribunals, undeterred by 
the fear of a prosecution for libel. It 
is impossible that he can be free from 
that fear, if his immunity must de- 
pend upon his not mistaking what is 
not material for what is, and upon his 
rightly distinguishing what is from 
what is not libel or actionable slan- 
der." In the same case, Green, B., 
after reviewing the cases in which the 
privilege of counsel in argument is 
held to be restricted to what is relevant 
to the matter before the Court, says : 
"Assuming the inquiry as to rele- 
vancy to be open and material in the 
case of language used by a counsel, I 
cannot find any satisfactory authority 
for the position that it is so in the 
case of a party to a proceeding or a wit- 
ness. Considering the foundation of 
the rule, which is, that public policy 
requires that a man shall not be de- 
terred by the fear of an action from 
instituting a legal proceeding or giving 
full and free testimony for the ad- 
vancement of justice, I do not see how 
the protection intended to be afforded 
to such a person can have its full and 
effectual operation, if he is, at his 
peril, to see to the relevancy and per- 
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tinence of his statement. A counsel 
being legis peritus and retained for a 
client and being at liberty to exercise 
his own discretion, may possibly be 
differently circumstanced. It may 
not be unreasonable to expect from 
him a greater degree of circumspec- 
tion." 

Turning now to the American de- 
cisions, we find that the principal case, 
Hunckel v. Voneiff, is the only one in 
this country which adopts in full the 
law as laid down in England. In 
Louisiana, indeed, it was said in Terry 
v. Fellow*, 21 La. An. 375 (1869), that 
"the administration of justice re- 
quires the testimony of witnesses to 
be unrestrained by liability to vexa- 
tious litigation. The words they 
utter are protected by the occasion 
and cannot be the foundation of an 
action for slander." This case is 
cited in Hunckel v. Voneiff' as an au- 
thority for the absolute privilege of a 
witness, but its citation for that pur- 
pose is misleading since it was modi- 
fied in the subsequent case of Burke 
v. Ryan, 36 La. An. 951 (1884), by 
" this qualification, that statements 
thus made in the course of an action, 
must be pertinent and material to the 
issue." 

The leading case in this country 
upon privilege in judicial proceedings 
is without doubt Hoar v. Wood, 3 
Mete. 193 (1841). The action was 
against a person who conducted a 
prosecution before a justice of the 
peace, and the question of the privi- 
lege of a witness was not directly in- 
volved. But the reasoning of Shaw, 
C. J., in that case has been applied in 
later Massachusetts cases to the privi- 
lege of witnesses, so that the observa- 
tions of the learned judge are properly 
considered. ' ' We take the rule to be 
well settled by the authorities," says 
the Court, " that words spoken in the 
course of judicial proceedings, though 



they are such as impute crime to an- 
other, and therefore if spoken else- 
where would import malice and be 
actionable in themselves, are not 
actionable if they are applicable and 
pertinent to the subject of inquiry. 
The question therefore in such cases 
is whether the words were spoken in 
the course of judicial proceedings and 
whether they were relevant and per- 
tinent to the cause or subject of in- 
quiry. And in determining what is 
pertinent much latitude must be al- 
lowed to the judgment and discretion 
of those who are interested in the con- 
duct of a case in Court, and a much 
larger allowance made for the ardent 
and excited feelings with which a party 
or counsel may become animated. * * * 
Still this privilege must be restrained 
by some limit, and we consider that 
limit to be this : that a party or counsel 
shall not avail himself of his situation 
to gratify private malice by uttering 
slanderous expressions either against 
a party, witness, or third persons, 
which have no relation to the cause 
or subject matter of the inquiry." 

In Rice v. Coolidge, 121 Mass. 393 
(1876), the privilege of a witness was 
more directly considered. " It seems 
to be settled by the English au- 
thorities," says the Court, "that 
judges, counsel, parties, and witnesses 
are absolutely exempted from liability 
for defamatory words published in the 
course of judicial proceedings. The 
same doctrine is generally held in the 
American Courts, with the qualifica- 
tion as to parties, counsel, and wit- 
nesses, that in order to be privileged, 
the statements made in the course of an 
action must be pertinent and material 
to the case ;" and the remarks of 
Shaw, C. J., given above, were quoted 
and approved. And in McLaughlin v. 
Cowley, 127 Mass. 316 (1879), after 
stating the law as announced in Boar 
v. Wood, the Court says : "The quali- 
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fioation of the English rule is adopted 
in order that the protection given to 
individuals in the interest of an effi- 
cient administration of justice may 
not be abused as a cloak from beneath 
which to gratify private malice." 

In Vermont, the question has been 
considered in Mower v. Watson, 11 
Vt. 536 (1839), in a careful opinion 
by Judge Rbdfield ; and the con- 
clusion is that an action against a 
witness for slander is maintainable, if 
the false statements were irrelevant 
and malicious. The defendant was 
sued for slander spoken while a party 
to a case on trial. The Court says : " If 
any one considers himself aggrieved, 
in order to sustain an action for 
slander he must show that the words 
spoken were not pertinent to the 
matter in progress, and with a view 
to defame him. So that if the words 
spoken were pertinent to the matter 
in issue, the party and counsel may 
claim full immunity from an action of 
slander, however malicious might 
have been his motive in speaking 
them. The plaintiff in order to main- 
tain his action must prove, first, that 
the words spoken were not pertinent 
to matter then in hand, and, second, 
that they were not spoken bonajide." 

White v. Carroll, 42 N. Y. 161 
(1870), is hardly worthy of the at- 
tention sometimes given to it. W., 
an allopathic physician, while testi- 
fying as a witness, went out of his 
way to call C, a homceopathic physi- 
cian, a "quack." In sustaining a 
judgment for the plaintiff the Court 
says: "If the defendant, in testify- 
ing as a witness, and as such entitled 
to the protection of law, in using the 
words proved, was actuated by malice ; 
if he used the words for the mere 
purpose of defaming the plaintiff, 
then the law withdrew the protection 
it would otherwise have afforded him, 
and he became amenable to the con- 



sequences of uttering the slander." 
The opinion in this case is very off- 
hand, and contains no discussion of 
principles nor citation of authorities. 
It seems, however, to have been re- 
ferred to, without disapproval, in 
Marsh v. Ellsworth, 50 N. Y. 309 
(1872), in which it is said: "The 
case (White v. Carroll) shows that 
the Court held that the answer given 
to the question put to the defendant 
as a witness before the surrogate, was 
not material and pertinent to the in- 
quiry, and further held it privileged 
if the defendant when he gave it in 
good faith believed it was." 

In Calkins v. Sumner, 13 Wise. 193 
(1860), a judgment was allowed to be 
entered against the defendant witness 
in the lower Court, but was reversed 
on appeal. The true rule, it is said, 
in regard to a witness's liability to an 
action for what he may say pending 
his examination before a judicial 
tribunal is that he is not answerable 
in damages for any statements he may 
make, which are responsive to ques- 
tions put to him and which are not 
objected to and ruled out by the 
Court, or concerning the imperti- 
nency or impropriety of which he re- 
ceives no advice from the Court. If 
what is said or written be pertinent 
and material to the cause or subject- 
matter of inquiry, the speaker or 
writer is not liable to an action, how- 
ever much he may be actuated by 
hatred or ill-will. It is one of the 
many instances where the claims of 
the individual must yield to the dic- 
tates of public policy. 

In Lawson v. Hicks, 38 Ala. 279 
(1862), an action was brought against 
the defendant on account of slander- 
ous interrogatories filed by him in a 
case to which he was a party ; and 
while the opinion of the Court does 
not specifically mention witnesses, 
they seem to be included in the term 
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parties. " To the catalogue of abso- 
lutely privileged communications be- 
long all words spoken or written by 
the Court, the parties, or their coun- 
sel, in the due course of judicial pro- 
ceedings, which may be relevant. 
The relevancy or pertinency of the 
caluminous matter is indispensable to 
its perfect and absolute freedom from 
all actionable quality. The law de- 
signs, in the adoption of the principle 
above stated, to relieve those partici- 
pating in the proceedings of Courts of 
justice from the restraint which might 
result from the apprehension of law- 
suits. The accomplishment of that 
object does not require that the privi- 
lege should be extended further than 
to relevant communications. A fur- 
ther extension would license malig- 
nity — to pervert judicial proceedings 
to the accomplishment of its wicked 
purposes. The avoidance of such a 
consequence is scarcely less important 
than the guarding of the unembar- 
rassed freedom of judicial investiga- 
tion." The latest American case, ex- 
cepting Hunckel v. Voneiff, is Shodden 
v. McElwee, Supr. Ct. Tenn., Nov. 
1887, in which the defendant, on the 
witness-stand, charged the plaintiff 
with the theft of his horse. "The 
act of testifying as a witness," says 
the Court, "must be either in the ex- 
ercise of a right or the performance of 
a duty, and in either case the act 
must be performed in good faith. If 
he avails himself of his position as a 
witness to maliciously answer with a 
knowledge that such answer is not 
pertinent or relevant, the law with- 
draws the protection it would other- 
wise have afforded him. * * * We 
fully recognize the importance to a 
due administration of justice, of up- 
holding the privilege accorded parties 
to write and speak freely in judicial 
proceedings ; but in so doing, we must 
not lose sight of the fact that it con- 



cerns the peace of society that the 
good name and repute of the citizen 
shall not be exposed to the malice of 
individuals, who, under the supposed 
protection of absolute privilege, make 
use of the witness-box to volunteer 
defamatory matter in utterances not 
pertinent. To hold such persons re- 
sponsible in damages cannot fairly be 
said to hamper the administration of 
justice. The privilege of a witness 
is great, but it must not be mistaken 
for unbridled license." 

To the above cases several may be 
added to the same effect, but not so 
satisfactory in discussion or citation : 
Smith v. Howard, 28 Iowa, 51 (1869) ; 
Morgan v. Booth, 13 Bush (Ky.), 480 
(1877) ; Lea v. White, 4Sneed (Tenn.), 
Ill (1856) ; Barnes v. McCrate, 32 
Me. 442 (1851) ; Wyatt v. Buell, 47 
Cal. 624 (1874). There are still other 
cases, commonly cited as authorities 
by the text-book writers, which do 
not, in reality, touch the question at 
issue, and are of no value whatever 
in the discussion : Briggs v. Byrd, 12 
Iredell (N. Ca.), 377 (1851) ; Goslin 
v. Cannon, 1 Harr. (Del.) 3 (1832) ; 
Liles v. Gaster, 42 Ohio St. 631 (1885) ; 
Hill v. Niles, 9 N. H. 9 (1837) ; Verner 
v. Verner, 64 Miss. 321 (1886) ; Hutch- 
inson v. Lewis, 75 Ind. 55 (1881), and 
many more. 

In those jurisdictions where the 
question is as yet unsettled the Courts 
will no doubt be guided, in the con- 
flict of authority, by their views re- 
garding the requirements of public 
policy. The Maryland Court in 
Hunckel v. Voneiff says, that being at 
liberty to settle the law for Maryland 
according to its best judgment it is 
convinced, after consideration, that 
" the privilege of a witness should be 
as absolute as it has been decided to 
be by the English authorities." 

Edoab GK Milleb, Jb. 
Baltimore. 



